MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.198/2017. (S.B.)

Dr. Purushottam Shrawan Rakhade,
Aged about 56 years,

Occ-Retired,
R/o 46, Keshavnagar Khat Road,
Khakarla, Tehsil & District-Bhandara. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Principal Secretary,
Public Health Department, 10" floor,
Gokuldas Tejpal Hospital Campus,
Mumbai-01.

2. The Director of Health, (M.S.),
Arogya Bhavan, St. Georges Hospital Compound,
D’mello Road, Fort, Mumbai-01.

3. The Deputy Director of Health Services,
Matakacheri Compound,
Shraddhanand Peth, Nagpur.

4. The Chief Executive Officer,
Zilla Parishad, Bhandara.

5. The District Health Officer,
Zilla Parishad, Bhandara. Respondents

Shri N.D. Thombre, the learned counsel for the applicant.
Shri A.M. Ghogre, the Ld. P.O. for the respondent Nos. 1 to 3.
Shri A.Y. Kapgate, Ld. counsel for respondent Nos. 4 and 5.

Coram:- Shri J.D. Kulkarni,
Vice-Chairman (J).
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JUDGMENT
(Delivered on this 17" day of November 2017).

Heard Shri N.D. Thombre, the learned counsel for the
applicant and Shri A.M. Ghogre, the learned P.O. for the respondent
Nos. 1 to 3. Shri AY. Kapgate, learned counsel for respondent Nos. 4
and 5.

2. The applicant was appointed as Medical Officer (Pure
Ayurved), Maharashtra Medical and Health Services, Class-Il and
joined the said post on 15.12.1987. The applicant was suffering from
Ischemic heart disease and hypertension and, therefore, he tendered
the notice of voluntary retirement on 6.9.2016. On 1.12.2016, the
applicant gave reminder, as no communication was received as
regards acceptance of his notice of voluntary retirement. The
applicant submitted that he shall be presumed to be retired from
6.12.2016 as per rules after completion of three months’ notice period.
However, nothing was informed to him.

3. On 31.1.2017, the applicant received a communication
that the voluntary retirement of the applicant has not been sanctioned
by the Government and that since the Government was initiating
departmental enquiry against the applicant and, therefore, the applicant

was not allowed to retire. Being aggrieved by the said communication,
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the applicant has filed this O.A. He has claimed that the communication
dated 20.1.2007 (Annexure A-5) issued by respondent No.4 i.e. the
Chief Executive Officer, Zilla Parishad, Bhandara be quashed and set
aside and it be declared that the applicant stood retired from
5.12.2016 after office hours in view of the provisions of sub-rule (2) of
Rule 66 of the Maharashtra Civil Services (Pension) Rules, 1982 (in
short Pension Rules). The applicant has also claimed directions to
the respondents to release his pension and all pensionery benefits.

4. Respondent Nos. 1 and 2 have filed reply affidavit
and submits that it is mandatory for an employee who opt for voluntary
retirement to tender his notice to the appointing authority / competent
authority and as per the Pension Rules, giving of three months’ notice
in writing is mandatory. In the present case though the applicant
notice dated 6.9.2016 in the name of the Principal Secretary, Public
Health Department, Mantralaya, Mumbai, but till today the Principal
Secretary of Public Health Department has not received the said
notice. The notice was submitted to the office of respondent No.5 i.e.
the District Health Officer, Zilla Parishad, Bhandara and the
respondent No.5 forwarded the said application / notice to the office of
the Deputy Director of Health Services, Nagpur vide covering letter
dated 28.9.2016 and thereafter respondent No.3 had forwarded the

said notice to respondent No.2 vide letter dated 24.10.2016.
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Respondent No.2 thereafter raised some objection which was
communicated to the applicant vide letter dated 19.11.2016. The
application for voluntary retirement is not accepted because of
pendency of departmental enquiry against the applicant.

5. It is further stated that rejection or non acceptance of
notice of voluntary retirement of the applicant has been received by
respondent No.3 i.e. the Deputy Director of Health Services, Nagpur on
22.11.2016. Respondent No.3 thereafter issued a letter dated
13.12.2016 directing respondent No.4 to communicate the said fact to
the applicant. The said communication was received by respondent
No.4 on 23.12.2016 and was conveyed to the applicant on 20.1.2017.
But the applicant received the said communication on 31.1.2017. The
applicant has not given three months’ clear notice.

6. Respondent Nos. 4 and 5 have also filed reply
affidavit. It is stated that as per communications dated 14.7.2015 and
11.3.2016, a proposal for departmental enquiry was sent by Zilla
Parishad to respondent No.1 through respondent No.3 and applicant’s
suspension was also recommended. Article of charge dated
14.7.2015 was forwarded by Zilla Parishad to the Government for
initiating the departmental enquiry against the applicant. But in the
meantime, the applicant submitted an application for voluntary

retirement on 6.9.2016. It is stated that respondent No0.2 vide
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communication dated 19.11.2016 informed the respondent No.3 i.e.
Deputy Director of Health Services, Nagpur that since the matter
pertaining to departmental enquiry was pending at State level,
appliication for voluntary retirement of the applicant was disapproved.
Thus, the decision has been taken not to accept the applicant’s
application for voluntary retirement within 90 days. The said decision
dated 19.11.2016 could reach Zilla Parishad, Bhandara on 23.12.2016
alongwith the communications dated 13.12.2016 issued by the Deputy
Director of Health Services, Nagpur.

7. The learned counsel for the applicant submits that,
the applicant has fled an application for voluntary retirement on
6.9.2016. But he was not communicated anything prior to 90 days i.e.
prior to the expiry of notice period and he was informed for the first time
about rejection of his claim vide impugned communication dated
20.1.2017. The impugned communication is placed on record at
Page 26 (Annexure A-5) of the O.A. The learned counsel for the
applicant submits that, this communication clearly shows that the
applicant was not intimated about the acceptance or refusal of his
application for voluntary retirement prior to 90 days. The said
communication is as under:-

“00ST {AMHGHT HASRO H®AT B €.R.02& 0T
30T HeI®  OddeaAInay AT HIATEIATHTRA AT 097 gEd,



8.
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WS JR0T HHAE, HAOEE, HIS I EHedl del0 g
R AT HREAHA HGHHE 90 0. R H0GY 3I9HdTelh,
IRDT /AT, ARTR ASS, ARG AT ATHA 00dTd IISHIATT 3ol

g,

3T, ARNT {4AT, AR FASS, ARTR  Jielr
[T SRS 90 0 .§-3F378/3M0AT/AT-31. JTWS/REE3IYIE/LE
[E. ¥.f0.0%6 OAY WX 00T HgHdTelh, IR0T HdT, HES
Iidehs UISHIATT AT T Heddiesh, R0T HGT, HIS Tielr
[T SRATEAT 90 0. 6be [E. 2%.99.20%6 3M0TY IUdIclh,
IR0 {al, AR HSS, AW AlAT [EHYAMER  OFHOM OeEr
qdaT HOIM0Ad  FHSHIAT el 3G, 31 @S AT HIOY
EHENT el g0 3T A mHRENY diwmefnar  srgwers
AT IEA FHUE STelell 80 [HS Ao AR Al
AWM HEA (HOTF gl A0 dogd 03a0sT Jarmqgil #HeX
AT AUIR g0 [(TOATT 3. IWS AT dllhies I h0ad
(IGIRTT el . [T 3Wollel €GO G0 0. ¥ 30T 3T,
RI0T /T, AR FASS, AT TleAl AT HIATHIATH HedH 3T
HeX Ul [E. 3.9.30¢26 o OT0 STl 3R.

DA0ST JATHGOT FAGR FROTEETT 39 D EdGT
[E. €.8.20%6 UGl [E. 9.92.0%& U@ Qe [Ea@ETHT Hrelael quid
STl 3l X0 09087 QAT AN a0 3o |0
U fAOET 9KV DRG0 HIRIPOT AT AR HATED

FRAT YoM RN OI0d  geudg 39T 39
FHARINEGY FHIIU @A I AE, 0F1ar.”

The learned P.O. has invited my attention to the

application for voluntary retirement of the applicant. He submits that

the applicant has not given any specific period as regards the voluntary

retirement and the said communication does not disclose as to exactly

when and from which date the applicant wanted to proceed for

voluntary retirement. The said communication is at Annexure A-3

dated 6.9.2016.

It seems that the applicant has addressed his
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application for voluntary retirement to the Principal Secretary, Public

Health Department, Mantralaya, Mumbai through the District Health

Officer, Zilla Parishad, Bhandara. The said letter is as under:-

Q.

“[HYY:- 0d08T AAIHGHT 8d FHOIEE A GEOGHT 3Tl

ARG, NN EYIGER HEHAT S0 FE 3
O, I HERIOD olehddr TAenndT RIGREN AR J0THHE
HEGRD TR IT Ulal [E. £9.8R.8¢LH UTHA HIGEHG
IRIT Tad HREAWA 3TE.

ASY OFl S0 Ugd JA90T d Hell 08T
3R 30D (D/Ischeic Heart Ds * Hypertension)
AT Hel JOYHHE FEGHRO AT UGTHAH  HOIET
HADESAT FH0Y d 0dd:047  OFdishs 3T oXThs
goll BT 3F0A Al 0I0sT FAHGOT O 3. dv0 A
09087 VATHGHY FAoY FROATT IA1dT [ Heidl.”

Plain reading of the aforesaid letter clearly shows that

the applicant has not mentioned specifically as to from which date he

wanted to take voluntary retirement. On the contrary, plain reading of

the aforesaid letter shows that the applicant wanted to opt for voluntary

retirement with immediate effect, though in the “subject” column shows

that it was prior intimation regarding voluntary retirement.

10.

The Hon’ble High Court of Judicature at Bombay in

the case of Nilkanth Ramiji Akarte V/s State of Maharashtra

andothers reported in 2006 (5) Mh.L.J. 132 has observed in para

Nos. 10 and 11 as under:-
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“10. Before we consider the issue on merits, it will be
appropriate for us to consider the purport of Rule 66 of the M.C.S.
Rules. The relevant part of Rule 66 reads this :-

‘Rule 66- Retirement on completion 20 years

gualifying service.—

(1)At any time after a Govt. servant has completed
twenty years qualifying service, he may, by giving
notice of three months in writing to the appointing
authority, retire from service.

(2) The notice of voluntary retirement given under
sub-rule (11) shall require acceptance of the
appointing authority :

Provided that, where the appointing authority does
not refuse to grant permission for retirement before
the expiry of the period specified in the said notice,
the retirement shall become effective for the date
of expiry of the said period.”

11. The plain reading of the above referred Rule
makes it implicitly clear that the person who is
entitled to get voluntary retirement has to fulfill the
following conditions :

(1) On the date of issuance of notice of voluntary
retirement, such employee must have completed
20 years of qualifying service;

(2) The notice must be in writing; and

(3) Period of notice is three months.

12. Similarly, though sub-rule (2) stipulates that the
notice of voluntary retirement given under sub-

rule (2) shall require acceptance by the competent
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authority, however, proviso to Rule 66 makes it
clear that where the appointing authority does not
refuse to grant the permission for retirement before
the expiry of the period specified in the said notice,
the retirement shall become effective from the date
of expiry of the said period. It is, therefore, evident
that in absence of refusal by the appointing
authority on or before the expiry of the period of
notice, the employee automatically stands retired
voluntarily from service on the date such period of

notice expires.”

11. From the aforesaid observation, it will be clear that
the person opts for voluntary retirement has to fulfill three conditions
as mentioned in para 11 as above. It seems that the applicant has
completed 20 years qualifying service and has given notice in writing
and, therefore, first two ingredients have been fulfiled.  The third
ingredient, however, shows that the notice shall be of a period of three
months. In the present case, notice does not state any specific period
l.e. from which date the applicant wanted to opt for voluntary
retirement. It merely states that, the applicants wants to opt for
voluntary retirement and, therefore, it cannot be said that the notice for
voluntary retirement given by the applicant was strictly as per Rule 66

of the M.C.S. (Pension) Rules, 1982 as stated above. At the most, it
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can be said that the applicant only declared his intention that he wants
to opt for voluntary retirement, but not from which exact date. @ The
notice of voluntary retirement has become effective from the date of
expiry of notice period mentioned in the notice. Though, as per Rule 66
of the Pension Rules, three months’ notice is required, it was
necessary for the applicant to mention the exact date on which he
wanted to opt for voluntary retirement.

12. Though, a specific form is not provided to opt for
voluntary retirement as per Rule 66 of the Pension Rules, it is definitely
obligatory on the applicant to mention the notice period in the notice.
13. From the communication dated 20.1.2017, it seems
that the competent authority to accept the applicant's notice for
voluntary retirement, was the Principal Secretary, Public Health
Department, Mantralaya, Mumbai and notice was sent to him through
the respondent No.5, the District Health Officer, Zilla Parishad,
Bhandara. It seems that the notice did not reach to the office fo
respondent No.1 at all. It was sent to the Joint Director of Public
Health, Mumbai by the Deputy Director of Health Services, Nagpur vide
letter dated 24.10.2016 and the Joint Director of Public Health, Mumbai
intimated vide letter dated 19.11.2016 to the Deputy Director of Health
Services, Nagpur to answer some queries. It was intimated that the

departmental enquiry was initiated against the applicant and, therefore,
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till the decision of the said enquiry, the applicant cannot be allowed to
retire voluntarily. Such intimation was received by the Deputy Director
of Health Services, Nagpur on 23.12.2016. There is nothing on record
to show that, the application for voluntary retirement of the applicant
was received by respondent No.l. In such circumstances, the
applicant cannot take benefit of the presumption of proviso to sub-
rule (2) of Rule 66 of the Pension Rules. If the appointing authority i.e.
respondent No.1did not receive the notice of voluntary retirement of the
applicant at all, there was no question for respondent No.1, granting or
refusing permission for retirement to the applicant. Though, it seems
from the communication dated 20.1.2017 (Annexure A-5) that
respondent No.1 was intimated about the voluntary retirement of the
applicant, it was only regarding rejection of applicant’s request by the
Joint Director of Public Health, Mumbai and there is nothing on record
to show that, the applicant's notice of voluntary retirement ever
reached to respondent No.1.

14. The learned counsel for the applicant invited my
attention to one letter dated 1.12.2016 (Annexure A-4) at page 25 of
the O.A. whereby the applicant intimated the District Health Officer,
Zilla Parishad, Bhandara that he did not receive any intimation within
time i.e. prior to 5.12.2016 as regards his application for voluntary

retirement and, therefore, he will not attend the office since
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6.12.2015. This letter was not addressed to the respondent No.1 nor
its copy was ever forwarded to respondent No.1 by the applicant.

15. From the circumstances discussed in foregoing
paras, it will be thus crystal clear that the applicant issued a notice for
voluntary retirement on 6.9.2016 and the said notice does not disclose
the period of notice or in other words, the exact date from which the
applicant wanted to opt for voluntary retirement. No documents are
placed on record to show that this notice was ever received by
respondent No.1. In such circumstances, though the applicant has
received communication about refusal of his notice for voluntary
retirement on 20.1.2017, it cannot be said that the notice for voluntary
retirement was received or refused by respondent No.1.

16. As already discussed, a person who is entitled to get
voluntary retirement, has to fulfill three conditions which include that
the period of notice shall be of three months. In the present case,
period of notice has not been mentioned in the notice at all and the
notice has not reached to the competent authority and, therefore, the
presumption for Rule 66 of the Pension Rules cannot be made
applicable in this case.

17. The learned counsel for the applicant has placed

reliance on the judgment delivered by this Tribunal in O.A. No. 95/2005

in case of Dr. G.D. Anjankar V/s State of Maharashtra and others
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dated 25.4.2017 another judgment in O.A. No. 584/2005 in case of

S.J. Paidalwar V/s State of Maharashtra and others dated

25.4.2017. Facts of both these cases are not analogous with the
present set of facts. In the present case, as already stated, the
applicant has not issued proper notice giving three months’ time for
voluntary retirement as required under Rule 66 of the Pension Rules
and secondly the notice has not reached to the competent authority i.e.
respondent No.1 and, therefore, the applicant cannot base his claim
on presumption that since no communication was issued to him before
expiry of 90 days from the date of issuance of notice, his application for
voluntary retirement shall be presumed to have been accepted,
cannot be considered in this case.

18. It has been held in the case of Dr. Baljit Singh V/s

State of Haryana, AIR 1997 SC 2150 that the jural relationship ceases

on acceptance of request for voluntary retirement and not merely on
expiry of three months’ notice period. In the said case, criminal case
was pending against the employee and during such pendency, the
employee gave an application for voluntary retirement with three
months’ notice. It was held that the employee cannot be said to be
voluntarily retired merely by handing over the charge and he will retire
voluntarily only on acceptance of his request by the concerned

authority. In the present case, the learned P.O. stated that the
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departmental enquiry is pending against the applicant and, therefore,
the Joint Director of Public Health, Mumbai was justified in refusing the
voluntary retirement of the applicant or even not forwarding his
application to the competent authority. In fact the Dy. Director i.e. R.3
should have forwarded applicant’s notice to R.1 with his remarks so as
to reach to R.1 within stipulated period, but he has failed in his duty
and rejected applicant’s request on its own. However, this will not

entitle the applicant to take any disadvantage. Hence, the following

order:-
ORDER
O.A. stands dismissed with no order as to costs.
(J.D.Kulkarni)
Dt. 17.11.2017. Vice-Chairman(J)

pdg



